
STATE OF NEW YORK
STATE TAx COMMISSION

In  the  Mat te r  o f  the  Pet , i t ion
:

o f
:

MARCUS D. GRAYCK aNd LOIS B. GRAYCK
i

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income :
Taxes  under  Ar t i c le  ( l t )  22  o f  the
Tax Law fo r  the  vear (s )  1967 and 1968"

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New Yo tk
Coun ty  o f  A lbany

JANET MACK ,  being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age,  and rhar  on the 3rd day of  February ,  L i l6  ,  she served the wi th in

Not ice of  Decis ion (xx.+exerm{xxEioc}  by (cer t i f ied)  mai l  upon Marcus D.  Grayck

and Lois B. Grayck €EFt<d€CSXXOOf5xaff9 the petitioner in the wiEhin

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:  Mr .  &  Mrs .  Marcus  D.  Grayck
Hi l lsdale Lane
Sands Point,  New York 11050

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t deponent further says that the said addressee is the (*XxoOen*x&ig:e

l6E) pet i t ioner herein a.nd that the address set forth on said wrapper is the last

known address of the GgeX*gggt*f<irlg<*f<xt*X) petitioner.

Hil lsdale Lane

to  before me th is

day of Februar

AD-1 .30  ( r / 74 )

,  1976
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H E A N I X G  U I T I T

P A U L  G R E E N B E R G

S E C R € T A R Y  T O
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A o O R E S S  Y O U R  R E P L Y  T O

M R .  I Y R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

(s18) 4s7-38s0

xr. & !{ra. }lttrour
Etllrdrl,r llna
Senrlr PoLntr lcr

secrion ft 1 690
proceeding in court to
sion must be commenced
f,rom the date of this

D. Grayck

vork 11050

Dcer l[r. & litrl. Grlyckr

Please take notice of the DECISIOI
of  the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that pursuant to
of the Tax Law, any

review an adverse deci-
within 4 nonthl

no t i ce .

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  coneern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

t ru ly  yours,

Law Bureau

GNEEtrEERC

rA -1 .  12  (L2 /7  5 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion :

o f :

MARCUS D. GRAYCK ANd LOIS B. GRAYCK : DECISION

for  a Redeterminat ion of  Def ic iency or  :
for Refund of Personal Income Tax under
Article 22 of the Tax Law from the Years :
L967 and 1968

Pet i t ioners,  Marcus D.  Grayck and Lois  B.  Grayck,  f i led a

petit ion for redetermination of deficiency or for refund of

personal income tax under Art icle 22 of the Tax Law for the years

1967  and  L968 .  ( f i l e  No .  A -24633871) .  on  Sep tember  3 ,  L974 ,

they advised the State Tax Commission, in writ ing, that they

desired to waive a formal hearing and to submit the case to the

State Tax Commission upon the entire record contained in the f i le.

The State Tax Commission renders the fol lowing decision after due

considerat ion of  sa id record.

ISSUE

The sole issue here in is  the appl icat ion of  Ar t icLe 22 of

the Tax Law to the undistr ibuted income of a corporation taxable

for  Federa l  purposes under  "Subchapter  S"  (sect ion 1371 et .  seq.)

of the Internal Revenue Code.
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FINDINGS OF FACT

1. On November 30, I97A, the Income Tax Bureau issued a

statement of Audit changes against petit ioners, Marcus D. Grayck

and r.ois B. Grayck, imposing addit ional personar income tax for

the year  L967 in  the sum of  $133.51 and for  the year  1968 in  the

sum of $r,016.53 upon the grounds that the New york state Tax

Law makes no provision for any modif ication for "subehapter s"

corporation income for a New York state resident taxpayer. rn

accordance with the aforesaid statement of Audit changes, i t

i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  91 ,270 .13 .

2. Natco Business Corporation was formed. in New york on

Ap r i l ,  1956 .

3.  On or  about  November 25,  1958,  Natco

to be taxed as a "Subchapter S" corporation.

thereafter pay Federal income tax.

4. Natco paid New York franchise taxes

of  the Tax Law for  a l l  taxable years,

f i led an e lect ion

I t  d id  not

under Art icle 9-A

5. The taxpayers included the undistr ibuted income of

Natco in the sum reported on l ine 9 of the Federar income tax

form 1040 and paid Federal ineome tax thereon.

6. The taxpayer, Marcus D. Grayck, computed his New York

taxable income as the amount reported on l ine 9 of the Federal

income tax form 1040 as reduced by the amount of undistr ibuted

profits incruded therein. TLre taxpayer thus did not pay tax on

the amount of such undistr ibuted profi ts.
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CONCLUSIONS OF LAW

A. Art icle 22 of the New York Tax Law may properly be

construed to include in the taxpayer's income the "undistr ibuted

profits" of a "subchapter S" corporation, ILre reference in Tax

l ,aw sect ion 612(a)  to  h is  " federa l  ad justed gross income" does

not exclude amounts which are also in the taxable income of the

corporation. Ttrat the Legislature intended to include the

"undistr ibuted profi ts" is shown by CLrapter 783 of the Laws of

1962 which amended section 632 (b) to define the source of such

income and exclude such income from the tax base of a nonresident.

B. TLre inclusion of undistr ibuted profi ts in the tax base

of the shareholder under Art icLe 22 of the Tax Law and also in

the tax base of the corporation under Art icle 9-A of the Tax Law

does not result in discriminatory double taxation since the

undistr ibuted profi ts of a business are included in the tax base

of  an ind iv idual  under  Ar t icLe 22 and a lso in  the tax base of

the business i tse l f  under  Ar t ic le  23 of  the Tax Law.  fhe fa i lure

to exempt the corporation under Art icle 9-A is immaterial when

such business would otherwise be subject  to  Ar t ic le  23 (see

Letter of Joseptr H. Murphy, March 13, 196I; Prentice-Hall,  State

and  Loca l  Taxes  ]n .55 ,275 .10 ) .
-  

C.  I t  has been held that  the taxat ion under  ArL ic le  22 of

the undistr ibuted profi ts of a "Subchapter S" corporation does
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not  v io la te Ar t ic le  L6,  sect ion

Constitution (Gar1in v. Murphy-,

D. The petit ion is denied

together with such interest, i f

section 684 of the Tax Law.

DATED: Albany, New York

Februa ry  3 ,  L976

3 of the New York State

51  M isc .  2d ,  477 ) .

and ttre deficiencies are aff irmed

dolr as may be due pursuant to

STATE TAX COMMISSION

' , , \ ,  
t  t - -  \ / '

\j \\!uvn lU\xr.-.*-'-'


